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BEFORE THE 
SURFACE TRANSPORTATION BOARD 

DOCKETED 35557 

REASONABLENESS OF BNSF RAILWAY COMPANY 
COAL DUST MITIGATION TARIFF PROVISIONS 

ARKANSAS ELEaRIC COOPERATIVE CORPORATION'S 
MOTION TO COMPEL DISCOVERY FROM 

BNSF RAILWAY COMPANY 

Pursuant to 49 C.F.R. Part 1114.31, Arkansas Electric Cooperative Corporation 

("AECC") moves for an order compelling BNSF Railway Company ("BNSF") to produce 

documents responsive to AECC's First Request for Production of Documents ("Discovery 

Requests"). A copy of the Discovery Requests is attached hereto as Exhibit A. A copy of 

BNSF's Responses and Objections to the Discovery Requests ("Responses and 

Objections") is attached hereto as Exhibit B. 1 / 

BACKGROUND 

On March 3,2011, the Board served its Decision in Arkansas Electric Cooperative 

Corporation - Petition For Declaratory Order. FD 35305 ("Coal Dust I"), in which it 

granted AECC's petition and found that "BNSF's Tariff 6041-B Items 100 and 101 

constitute an unreasonable practice under 49 USC § 10702." Decision at 16. 

Thereafter, BNSF adopted a revised tariff for the ostensible purpose of reducing 

deposition of coal dust from trains operating on the PRB Joint Line and BNSF's Black Hills 

1 / Exhibits are in a separate volume filed with this motion. 



Subdivision. Following objections by PRB coal shippers to the new tariff, and the refusal 

of BNSF to participate in mediation regarding shippers' concerns, the Board, by Decision 

served November 22,2011, instituted this proceeding in the exercise of its 

"discretionary authority to issue a declaratory order to terminate a controversy or 

remove uncertainty." Reasonableness Of BNSF Railway Company Coal Dust Mitigation 

Tariff Provisions. FD 35557 ("Coal Dust 11"). Decision at 4. 

In accordance with the Board's Decision, BNSF and the Western Coal Traffic 

League (WCTL) jointly moved for a procedural order on December 12,2011, which the 

Office of Proceedings granted by fiat on December 16,2011. Under the procedural 

schedule, the parties were permitted to engage in discovery until 50 days from the entry 

of the order approving the schedule, i.e., until February 6,2012. 

BNSF'S REFUSAL TO PRODUCE DOCUMENTS REQUESTED BY AECC IN DISCOVERY 

On January 25,2012, AECC served its first requests for production of documents 

on BNSF. See Exhibit A. On February 6,2012, BNSF served on AECC its objections and 

responses to AECC's discovery. See Exhibit B. 

BNSF objected to the majority of AECC's document requests and flatly refused to 

produce any documentsin response to 29 out of AECCs 51 requests. With respect to 

the remaining 22 requests, BNSF stated that it "wilt conduct a search [for responsive 

documents] that is commensurate with the nature and expedited schedule of this 

proceeding". However, even with respect to those 22 requests, BNSF refused to 

produce responsive documents that were created on or before November 1,2009. 



LEGAL STANDARD 

The Board's Rules permit "discovery... regarding any matter, not 

privileged, which is relevant to tiie subject matter involved in a proceeding." 49 CFR 

§ 1114.21 (ia).. BNSF has refused to produce documents requestied by AECC that are 

relevant to the subject matter of this proceeding. 

The standards governing the Board's discovery rules generally follow 

those established by the Federal Rules of Civil Procedure. Simplified Standards for Rail 

Rate Cases. STB Ex Parte No. 646 (Sub-No. 1), 2007 STB LEXIS 516, at *150 (STB served 

Sept. 5. 2007) ("[olur discovery rules... follow generally those in the FRCP"). The scope 

of discovery is very broad. Ocean Logistics Mgmt.. Inc. v NPR. Inc. and Holt Cargo Svs.. 

STB Docket No WCC-102, at 2 (STB served Jan. 14,2000); see ofeo Edgar v. Finlev. 312 

F;2d 533,535 (8th Cir. 1963) ("it is no longer open to debate that the discovery rules 

should be given a broad, liberal interpretation") {citing Hickman v. Taylor 329 U.S. 495 

(1947)). 

Material sought in discovery is relevant if it might affect the outcome of a 

proceeding. Canadian Pacific Railway Company, et al.-Cohtrol--Dakota. Minnesota & 

Eastern Railroad Corp.. et al.. STB Finance Docket No. 35081,2008 STB LEXIS 162, at *2 

(STB served Mar. 27,2008) (citing Canadian Pac Rv Co\ Waterloo Railway Company-

Adverse Abandonment - Lines of Bangor and Aroostook Railroad Company and Van 

Buren Bridge Company in Aroostook County. Maine. STB Docket No AB-124 (Sub-No 2) 

(STB served Nov 14,2003). "It is not grounds for objection that the information sought 



will be inadmissible as evidence if the information sought appears reasonably calculated 

to lead to the discovery of admissible evidence." jd. 

The Board has made clear that it expects parties to comply with discovery 

requests "in a prompt and forthright manner." Ocean Logistics. STB Docket No WCC-

102 at 2. "Failure to answer or boilerplate, generalized responses are not sufficient to 

satisfy a party's discovery obligations." Trailer Bridge. Inc. v. Sea Star Lines. LLC. STB 

Docket No. WCC-104, 2000 STB LEXIS 627, at •19 (STB served Oct. 27, 2000). 

Parties are required to act diligently in responding to discovery requests. 

Palm Bay Int'l. Inc. v. Marchesi Dl Barolo S.P.A.. No. 09-601,2009 U.S. Dist. LEXIS 

104020, at *27 (E.D.N.Y. Nov. 9,2009) (finding that party had failed to comply with its 

discovery obligations and compelling party to make a thorough search for documents); 

Advanced Card Techs. LLC v. Harvard Label Inc.. No. 07-1269, 2009 U.S. Dist. LEXIS 

118779, at *2 (W.D. Okla. Dec. 21,2009) (upholding award of expenses for failure fully 

answer interrogatories and conduct a thorough search for documents); DL v. District of 

Columbia. 251 F.R.D. 38,48 (D.D.C. 2008) (compelling the District to perform "a 

complete and thorough search for responsive documents" consistent with the 

requirements of the Federal Rules): D'Onofrio v. Sfx Sports Group. Inc.. 247 F.R.D. 43,50 

(D.D.C. 2008) (party is expected to search diligently for documents responsive to 

discovery requests). 

Although discovery may be denied if it would be unduly burdensome in 

relation to the likely value of the information sought, conclusory objections relating to 

burden will not be sufficient to overcome a part/s showing of relevance. Arizona 



Electric Power Cooperative, Inc. v. The Burlington Northern and Santa Fe Railway 

Company and Union Pacific Railroad Company. STB Docket No. 42058^ 2002 STB LEXIS 

527, *7-8 (STB served Sept. 11,2002) (granting motion to compel extensive information 

pertaining to BNSF coal movements) 

DISCUSSION 

A. BNSF Improperly Refused To ProducesDocuments Regarding Issues It Claims -
Incorrectly-Were Previously "Decided* Bv The Board 

In Coal Dust I. the Board held that*'BNSF and other coal carriers have the 

right to establish coal loading requirements, subject to the reasonableness requirement 

of 49 U.S.C. § 10702." Decision at 11. However, the Board concluded that the specific 

requirements that BNSF sought were not reasonable, and hence were not valid. Ji^. at 

11-14. Having found the tariff unreasonable; the Board did not need to decidea host of 

other issues raised by the parties. 

indeed, the Board in Coal Dust I observed that "the science regarding the 

effects of coal dust dispersion, and its effective control, is still evolving, and carriers 

continue to work with shippers... to develop the methods that will achieve the optirnal 

results in a commercially practicable manner." Id. at 6 [footnote omitted]. On that 

basis, the Board explicitly sought.to preserve an open process, and avoid "locking in" 

any specific conclusions regarding the relative merits of different approaches, [d. 

Nevertheless, BNSF refused to respond to most of AECC's document 

requests on the ground that they involved "issues that have already been decided by 

the Board". AECC Immediately asked BNSF's counsel to "Please identify, with respect to 

each request to which BNSF has made this objection, the ruling by the Board that BNSF 



contends 'decided' that issue." See Exhibit C. BNSF's response to that request simply 

repeated its general claim "the Board resolved several disputed issues" in Coal Dust L 

and asserted that, "in one way or another^, AECC's requests address the issue, "already 

resolved in BNSF' favor, namely that BNSF is entitled to establish rules requiring 

shippers to take reasonable measures to keep coal in rail cars." See Exhibit D. 

Even BNSF's formulation of the "decided" issue concedes that the rules 

adopted by BNSF must be "reasonable" to be valid. In Coal Dust I the Board found that 

the BNSF measures then under review were unreasonable. The Board decided nothing 

about the rules that B N ^ subsequently adopted. 

The documents AECC is seeking through its Request For Production Of 

Documents have nothing to do with issues that the Board decided in Coal Dust I. They 

pertain to important issues in this case. 

The specific document requests are discussed below. 

RFP Nos. 2 (a). 3.4 (d)-(e). 30.40.41.42.44.45.51 seek information 

about the benefits BNSF thinks will result from its current tariff, in Coal Dust I the Board 

said that consideration of the economic merits (e.g., "cost-benefit" or "cost 

effectiveness") of a tariff was appropriate in evaluating its reasonableness, although the 

Board found fault with the cost-benefit analyses proffered by the parties in that case. 

The Board specifically affirmed the proposition that "any tariff provision must be 

reasonably commensurate economically with the problem it addresses". Decision 

at 4-6. 



Under BNSF's new tariff, the use of chemical toppers is the only option 

that BNSF recognizes to satisfy the "safe harbor" requirements. AECC is seeking 

information that pertains directly to the economic merits of the BNSF tariff under the 

standard articulated by the Board, in the context of the evolving science that the Board 

highlighted. Thus, the Board did not "decide" the economic merits of these toppers, or 

of any "safe harbor" alternatives, in the earlier case, but it did decide that consideration 

of the economic merits of a tariff was appropriate. 

RFP Nos. 6 (a); 15.16. 22. 24.35.36.37.38.46 seek information about 

the effects of railroad operating and ntaintenance practices on deposition of fugitive 

coal and actions and plans by BNSF to reduce deposition of fugitive coal through 

changes in operating and maintenance practices. Although AECC presented extensive 

evidence in Coal Dust I that BNSF's operating and maintenance practices were a major 

cause of fugitive coal depositions, the Board did not address that issue because it found 

the tariff unreasonable on other groundis. 

The issue about which these requests seek information is not the 

"containment" v. "maintenance" issue in Coal Dust I at 9-10, where the Board said that 

it was reasonable to use means to contain coal within the railcars, rather than Just clean 

it up through maintenance. However, application of chemical toppers is not tiie only 

way to contain coal within coal cars, and the Board never "decided" that it was. The 

information that AECC is seeking about operating and maintenance practices that may 

increase (or decrease) deposition of fugitive coal is essential to evaluate the 



reasonableness of the current tariff, and in particular its "safe harbor" provisions that 

consider (at present) only the use of chemical toppers. 

RFP No. 17 seeks information about the effect of a number of factors on 

the deposition of fugitive coal. This information will be useful In evaluating the 

effectiveness of particular methods for reducing fugitive coal under the current BNSF 

tariff that is the subject of this proceeding, including new methods for which a shipper 

seeks "safe harbor" protection. The Board did not "dedde" these issues in Coal Dust I. 

RFP Nos. 21. 23.25 seek infbrrhation about ballast foulants in addition to 

fugitive coal. The presence of such foulants establishes baseline maintenance 

requirements that BNSF (or any other railroad) would face even if fugitive coal were 

completely eliminated, and therefore must be recognized in any assessment of the 

effect of particular fugitive coal control methods on maintenance needs and costs. 

Although the Board decided in Coal Dust I that coal dust was "a particularly harmful 

ballast foulant" and that it was appropriate for BNSF to seek to reduce the fouling of 

ballast by fugitive coal, the Board certainly did not "decide" that the effects of other 

ballast foulants should or could be ignored. 

RFP No. 31 seeks information about where fugitive coal accumulates 

along the right-of-way. Such information should be helpful in assessing the mechanisms 

that cause fugitive coal to be deposited at particular locations, and thereby help in 

evaluating the effectiveness of particular methods to suppress fugitive coal, including 

new methods for which a shipper may seek "safe harbor" protection. 

8 



RFP No. 32 seeks information about a particular site in Nebraska that 

BNSF has publicly alleged was damaged by fugith/e coal. BNSF referred to this site 

repeatedly .during its oral argument in Coal Dust I. notwithstanding the absence of 

record evidence in that proceeding that would support BNSF's claims. Information 

regarding this incident would illustrate specific causes of fugitive coal deposition, and 

demonstrate limitations on the ability of chemical toppers to control fugitive coal-that 

BNSF has not acknowledged. The Board did not "decide" anything about the Nebraska 

incident in Coal Dust I. and BNSF has proclaimed its relevance by citing it in support of 

its claims. 

RFP No. 33 seeks information about losses of coal from the bottoms, 

joints, seams, etc. of coal cars, i.e., losses other than from the tops of cars. Although the 

Board said in Coal Dust I that it was appropriate to consider losses from the tops of coal 

cars (Decision at 8), it certainly did not "depide" that losses from the bottoms, seams, 

joints, etc. should be ignored. This Information is needed to evaluate the effectiveness 

in reducing accumulations of fugitive coal in the roadbed of particular methods to 

suppress the release of fugitive coal from the tops of cars, such as through the "safe 

harbor" provisions of the BNSF tariff. 

RFP No. 34 seeks information about.disposition of undercutter spoils and 

other t)Yproducts of ballast cleaning containlngfugitive coal. In Coal Dust I. at 9-10, the 

Board specifically noted the risk that "some coal dust removed in the rail bed 

maintenance process may also find its way back into the environment". To evaluate the 

effect of chemical toppers or any other means of containing coal within the cars under 



the "safe harbor" provisksns of the tariff, it is important to consider the extent to which 

BNSF's maintenance practices may contribute to the presence of fugitive coal. The 

Board certainly did not "decide" in Coal Dust I that such maintenance practices must be 

ignored. 

RFP No. 39 seeks information about the composition of the fugitive coal 

tea^flng the tops of railcars (dust v. other forms). Information regarding the pathways 

and methods through which fugitive coal leaves railcars is essential for evaluating the 

effectiveness of different methods for reducing the accumulation of fugitive coal on 

track ballast, including the chemical toppers currently approved by BNSF as well as 

alternatives methods that might be adopted through the "safe harbor" provisions of the 

BNSF tariff. The Board in Coal Dust I certainly did not "decide" that such information 

was irrelevant. 

RFP No. 47 seeks documents regarding the density of PRB coal traffic 

and/or other traffic on the PRB Joint Line, Black Hills Subdivision, and the BNSF 

subdivisions over which PRB coal traffic moves. This information is fundamental to the 

assessment of maintenance needs with and without specific measures to control 

fugitive coal, and therefore to determination of the economic merits of those measures. 

In Coal Dust I the Board did not "decide" anything about the economic merits of specific 

control measures, and certainly in did not decide anything about specific measures that 

might be adopted under the "safe harbor" provisions on the new BNSF tariff. 

Accordingly, BNSF should be compelled to produce all documents 

responsive to these requests. 

10 



B. BNSF Should Be Directed to Perform A Proper Search For Responsive Documents. 

Where BNSF has not refused outright to respond to a document request, 

it has nevertheless not committed to producing responsive information. Instead, BNSF 

has responded by indicating that it will "conduct a search . . . that is commensurate with 

the nature and expedited schedule of this.proceeding." See BNSF's responses to RFP 

Nos. 2.4.5. 6.7.8.9.10.11.12.13.14.18.19.20. 27. 28. 29.43.48.49. 50. 

BNSF's complaints about the "expedited schedule" in this case are 

particularly inappropriate in light of the fact that BNSF (together with WCTL) proposed 

the schedule. 

A party to whom a request for production has been directed does not 

have the right to decide unilaterally how much effort to devote to complying with its 

discovery obligations. Rather, the party is required to perform "a complete and 

thorough search for responsive documents". DL v. District of Columbia, supra. 251 

F.R.D. at 48. See, also D'Onofrio v. Sfi( Sports Group. Inc.. supra. 247 F.R.D. at 50 (party 

is expected to search diligently for documents responsive to discovery requests). The 

Board should not permit BNSF to be less than diligent in complying with its discovery 

obligations. 

11 



C. BNSF Should Be Not Be Allowed To Unilaterally Umit The Time Period For Which 
It Will Produce Responsive Documents. 

Generally, AECC asked for documents covering the period from January 1, 

2005 to the Close of Discovery. 1 / BNSF, however, states that - in those relatively few 

instances in which BNSF undertakes to produce documents at all - it will only produce 

documents created after November 1.2009. The only justification that BNSF offers for 

the limitation it seeks to impose on its own discovery obligations is that older 

documents contain "information that has already been the subject of discovery in" Coal 

Dust I. BNSF Responses and Objections, at 2. 

This is a strange argument for BNSF to make in light of the position it has 

already taken in this proceeding that discovery materials from Coal Dust I may not even 

lead to the development of relevant evidence in Coal Dust II. Decision Served Jan. 13, 

2012, at 2 n. 1. 

This is a new proceeding, and the parties are entitled to appropriate 

discovery in this proceeding. It is utteriy irrelevant that a party to this proceeding was 

also a party to a prior proceeding and might have been able to obtain some documents 

in that prior proceeding. 

The Office of Proceedings has ruled that, as a general matter, classified 

documents from Coal Dust I cannot be used routinely in this present proceeding. 

Decision Served Jan. 13,2012, at 2. Thus, even if a responsive document was in fact 

1 / There were a few exceptions. RFP No. 1 asked only for the current track chart 
for the relevant lines. RFP No. 32 asked for documents regarding an event in March 
2009. RFP No. 51 asked for documents only since January 1, 2009. 
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produced in Coal Dust I. it would still have to be produced again in order to be used in 

Coal Dust IL 

Having said that, AECC is always willing to discuss with another party 

ways to facilitate proceedings and reduce burdens. In the Request For Production, AECC 

stated: 

AECC is prepared to cooperate with BNSF to facilitate the 
expeditious and cost-efficient production of information 
responsive to these discovery requests. 

For example, if documents responsive to AECC's requests in this case were in fact 

produced in discovery In Coal Dust I. AECC and BNSF might agree to make a joint motion 

to permit such documents to be used in Coal Dust II. and if such a motion were granted 

then BNSF could be excused from producing the same documents in Coal Dust U. 

However, until and unless sudi an arrangement is made and approved by the Board, 

BNSF should comply with its discovery obligations. 

D. BNSF Should Be Required To Produce All Responsive Documents That It Has 
Refused To Produce. 

BNSF's other objections to producing responsive documents are without 

merit. BNSF should be compelled to produce the requested documents. 

RFP No. 1 seeks BNSF's current track chart for the PRB Joint Line and the 

Black Hills Subdivision. BNSF objects that the track chart is neither relevant nor likely to 

lead to the discovery of admissible evidence. This is absurd. The information in a track 

chart (profile position, MAS, turnouts, bridges, grade crossings, number of parallel lines, 

track spacing, etc.) is essential to any evaluation of the effectiveness of a method for 

reducing fugitive coal, including consideration of the capacity impacts of maintenance 

13 



windows referenced by the Board in Coal Dust L for any method sought through the 

"safe harbor" provisions of the BNSF tariff. 

RFP No. 26 seeks documents regarding the accumulation of fugitive coal 

on BNSF lines other than the Joint Line and the Black Hills subdivision. BNSF objects that 

the requested documents are neither relevant nor likely to lead to the discovery of 

admissible evidence. This is incorrect, for at least two reasons. In the first place, BNSF 

contended in Coal Dust I that a justification for imposing on PRB shippers an obligation 

to reduce fugitive coal on the PRB and Black Hills Subdivision is that deposition of such 

coal also has significant effects on tracks beyond the Joint Line and Black Hills 

Subdivision. Second, such information would be vital to evaluate the economic merits 

of any method for reducing fugitive coal, including any method sought through the "safe 

harbor" provisions of the BNSF tariff. 

Where BNSF states that it will produce responsive documents, BNSF 

qualifies that statement by saying that it "will produce responsive, non-privileged 

materials, if any". See RFP Nos. 2,4-14,18-20,27-29.43,48-50. If BNSF withholds any 

responsive document, it should be compelled to identify the document and the reason 

for withholding promptly it in accordance with the Instructions in the Requests For 

Production, so that AECC can consider filing a motion to compel production of the 

document. 

CONCLUSION 

For the foregoing reasons, the Board should overrule BNSF's objections and 

compel BNSF to produce the requested documents immediately. 
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Respectfully submitted. 

Michael A. Nelson ' Eric Von Salzen 
101 Main Street McLeod, Watkinson 8i Miller 
Dalton, MA 01226 One Massachusetts Avenue, N.W. 
(413) 684-2044 Suite 800 

Washington, DC 20001 
Transportation Consultant (202) 842-2345 

Counsel for Arkansas Electric Cooperative 
Corporation 

Dated: February 13, 2012 
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CERTIFICATE OF SERVICE 

I hereby certify that on this 13th day of February 2012,1 caused a copy of the 

foregoing to be served electronically on all parties of record on the service list in this 

action. 
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BEFORE THE 

SURFACE TRANSPORTATION BOARD 

DOCKET FD 35557 

REASONABLENESS OF BNSF RAILWAY COMPANY 
COAL DUST MITIGATION TARIFF PROVISIONS 

ARKANSAS ELECTRIC COOPERATIVE CORPORATION'S 
FIRST REQUESTS FOR PRODUaiON OF DOCUMENTS 

TO BNSF RAILWAY COMPANY 

Arkansas Electric Cooperative Corporation ("AECC") requests that BNSF Railway 

Company ("BNSF") produce the following.documents within 20 days after service (that is, by 

February 6, 2012) by delivering them to the offices of McLeod, Watkinson & Miller, Suite 800; 

One Massachusetts Avenue, N.W., Washington, D.C. 20001. The requests for production of 

documents set forth below shall be deemed continuing in nature so as to require 

supplementary responses promptly to be furnished if and when BNSF obtains further or 

different information. 

AECC is prepared to cooperate with BNSF to facilitate the expeditious and cost-

efficient production of information responsive to these discovery requests. If BNSF has any 

questions regarding the meaning or scope of any of these discovery requests, the nature of the 

information and documents responsive to them, or the procedure for producing responsive 



material, please contact AECC's counsel, Eric Von Salzen, via email (evonsalzen@mwmlaw.com) 

or by telephone ((910) 235-5274 (home/office) or (910) 986-1513 (mobile)). 

Part I sets forth the documents to be produced; Parts II and III set forth the Definitions 

and Instructions, respectively. 

i. DOCUMENTS TO BE PRODUCED 

1. Please produce the current track chart for the PRB Joint Line and the Black Hills 

Subdivision. 

2. Please produce all documents that contain, reflect, or otherwise refer or relate 

to studies performed by You or any other Person relating to (a) the quantity of coal lost from 

rail cars while the coal is in transit by rail; (b) the factors and circumstances that cause coal to 

be lost from rail cars while the coal is in transit by rail; and/or (c) the locations relative to the 

track ballast where the coal lost from rail cars while the coal is in transit by rail comes to rest. 

3. Please produce ail documents relating to identification of the specific elements 

and quantities of benefits that BNSF asserts are produced by changes in the release of fugitive 

coal resulting from the application of toppers that satisfy BNSF's requirements, including but 

not limited to changes in individual components of BNSF's costs. 

4. Please produce all documents that discuss, analyze, or otherw^e refer or relate 

to methods for reducing the amount of PRB coal that is lost from rail cars while the coal is in 

transit by rail, including but not limited to documents that refer or relate to: 

(a) the costs of such methods; 

(b) any comparisons of the costs of such methods with the costs of altemative methods; 

mailto:evonsalzen@mwmlaw.com


(c) the effectiveness of such methods, including on the extent to which the effectiveness 

of such methods is affected by distance travelled, weather conditions, or other factors; 

(d) the benefits of such methods, including but not limited to changes in the 

components of BNSF's costs referenced in Request #3; and, 

(e) any comparisons of the costs and benefits of such methods. 

5. Please produce all documents that refer or relate to arrangements, agreements, 

contracts, quotes, bids, offers, or any other communications between You and any Person, 

including but not limited to coat mines or suppliers of coal dust suppression products or 

services, regarding methods that could be used at.coal mines to reduce the amount of coal that 

is lost from rail cars white the coal is in transit by rail. 

6. Please produce all documents that refer or relate to Your plans to reduce the 

amount of coal that is lost from rail cars white the coal is in transit by rail. Please identify 

separately such plans that reduce coal loss through: (a) changes in BNSF operating or 

maintenance practices; (b) application of toppers or other treatment of coat in loaded cars 

conducted at BNSF's expense; or (c) other means, including but not limited to actions taken at 

the expense of parties other than BNSF. 

7. Please produce all documents that discuss, analyze, or otherwise refer or relate 

to the effect of coal dust suppression products or services on employees of railroads, coal 

mines, coal shippers, or utilities, or on rail cars'owned by railroads, coal mines, coal shippers, or 

utilities (including but not limited to corrosive effects and "buildup" of topping residue after 

repeated applications), or on other property owned by railroads, coal mines, coal shippers, or 



utilities (including but not limited to effects of chemical toppings on utility coat-handling or air 

pollution control equipment and performance). 

8. Please produce all documents that discuss, analyze, or otherwise refer or relate 

to the effect of coal dust suppression products or sen/ices on the generation of power at 

particular power generating facilities or at power generating facilities in general. 

9. Please produce all minutes, reports, agendas, summaries, or other documents 

referring or relating to meetings or conferences, including meetings of committees or 

subcommittees, at which the subject of coat that is lost from rait cars white the coal is in transit 

by rail was discussed. 

10. Please produce all documents that refer or relate to communications between 

You and any Person regarding (a) coal'that is lost from rail cars while the coal is in transit by rail; 

and, (b) the Coal Dust Loading Rule. 

11. Please produce all studies regarding the availability of water in the PRB, including 

but not limited to the availability and supply of water for use in coal dust suppression, and the 

permissibility of such use under applicable legal and regulatory standards and requirements. 

12. Please produce all documents related to (a) the determination of the 

"Acceptable Topper /^ents And Application Rates" in Appendix B of the coal Loading Rule, and 

(b) the determination that other topper agents are not acceptable. 

13. Please produce all documents related to studies of methods other than (or in 

addition to) the application of topper agents to reduce the generation of fugitive coal in transit, 

including but not limited to the use of active or passive vibration, pressurized water, pneumatic 

methods, and/or compression. 



14. Please produce all documents related to studies of the cost-effectiveness or 

costs and benefits of different methods to reduce the generation of fugitive coal in transit. 

15. Please produce alt documents related to the effect of operating practices and/or 

maintenance practices on the part of BNSF and/or other railroads, including but not limited to 

operating speeds, slack action, modulus changes and/or rough track, on the deposition on rail 

ballast of fugitive coal. 

16. Please produce alt docurhents related to changes in Your operating practices 

and/or Your maintenance practices since January 1,2005 to reduce the deposition on rail 

ballast of fugitive coal. 

17. Please produce all documents relating to the effect(s) of the following on the 

deposition of fugitive coal on track ballast: (a) the rail distance from the mine to the monitoring 

point; (b) the speed of the train approaching and/or passing the monitoring point; (c) the 

disturbance by the passage of the train being monitored of fugitive coat deposited by previous 

trains; (d) the contemporaneous or recent passage of loaded coal trains other than the train 

being monitored; (e) the contemporaneous or recent passage of empty coal trains; (f) the 

distributed power configuration of the train being monitored and the effects of locomotive 

exhaust; (g) the presence of headwinds, tailwinds or crosswinds of different speeds at the 

monitoring point for the train being monitored; and/or (h) rain, fog, snow or other weather 

conditions. 

18. Please, produce all documents relating to the reduction or elimination of fugitive 

coal due to. in whole or in part, changes in profiling and coal sizing implemented by the mines 

and shippers after January 1,2005. 



19. Please produce all documents that discuss, analyze, or otherwise refer or relate 

to: 

(a) the establishment of the percentage reduction standard in the Coal Loading Rule; 

(b) the difference between the percentage reduction standard in the Coat Loading Rule 

and the standard in the tariff that was the subject of FD 35305; 

(c) the exclusion from the percentage reduction computation in the Coal Loading Rule of 

the reductions in fugitive coal associated with profiling, coat sizing, and other actions 

(other than application of toppers) that shippers or mines already have taken to reduce 

fugitive coal relative to coal loading practices in effect prior to January 1,2005. 

20. Please produce all documents that discuss, analyze, or otherwise refer or relate 

to any (a) method used by BNSF to monitor the accumulation of fugitive coal on or along its 

rights-of-way; and (b) dustfall quantities observed using dustfall collectors of any type by date 

and collector location, and the direction and distance of each collector relative to the centerline 

of each passing track. 

21. Please produce ail documents that discuss, analyze, or otherwise refer or relate 

to the presence of ballast foulants other than fugitive coat on the PRB Joint Une and the Black 

Hills Subdivision since January 1,2005, including but not limited to any method used by BNSF to 

monitor the accumulation of such foulants. 

22. Please produce all documents that discuss, analyze.or otherwise refer or relate 

to causes of fugitive coal deposition, including but not limited to train speed, slack action, 

modulus changes, switch maintenance, and rough track. 



23. Please produce ail documents that discuss, analyze, or otherwise refer or relate 

to (a) any method used by BNSF to assess the composition of ballast foulants on the PRB Joint 

Line and the Black Hills Subdivision; and/or (b) the percentages by weight and/or volume of PRB 

coal, ground ballast materials, traction sand, subgrade materials, ambient dust and other 

identified foulants in track ballast, undercutter waste and/or foulant samples, and the dates, 

sampling locations and results of such tests. 

24. Please produce all documents that discuss, analyze, or otherwise refer or relate 

to methods or standards used by BNSF to ensure the stability of the track structure of the PRB 

Joint Line and the Black Hills Subdivision, including but not limited to the frequencies urith 

which specific inspections and maintenance functions have been scheduled and/or performed. 

25. Please produce all documents that discuss, analyze, or otherwise refer or relate 

to use of locomotive traction sand or other products to increase locomotive traction, on the PRB 

Joint Line and the Black Hills Subdivision, including but not limited to changes in such use 

relative to practices in effect prior to January 1,2005. 

26. Please produce all documents that discuss, analyze, or otherwise refer or relate 

to accumulations of fugitive coat at locations on or along BNSF's rights-of-way o^er than the 

PRB Joint Line and the Black Hilts Subdhrision. 

27. Please produce all documents that discuss, analyze, or otherwise refer or relate 

to the so-called "Super Trials" of chemical agents for controlling coat dust, and/or any similar 

test of performance upon which BNSF relies or would rely in assessing acceptability of specific 

chemical agents under this tariff. 



28. Please produce all documents that discuss, analyze, or otherwise refer or relate 

to the performance of chemical agents for controlling coal dust under conditions other than the 

conditions under which they have been tested, including, but not limited to the performance of 

the agents and the associated appliciation equipment in temperature, wind, and other weather 

conditions representative of winter in eastern Wyoming. 

29. Please produce all documents that discuss, analyze, or otherwise refer or relate 

to criteria other than attainment of the 85 percent redualon standard that BNSF applies or 

would apply in assessing acceptability of specific fugitive coat control methods under this tariff. 

30. Please produce all documents that discuss, analyze, or otherwise refer or relate 

to the circumstances, if any, under which an action to reduce fugitive coal that produces costs 

greater than benefits is preferable on an economic and/or public interest basis to the status 

quo. 

31. Please produce all documents that discuss, analyze, or otherwise refer or relate 

to the track segments or locations on or along BNSF's rights-of-way that most regutariy 

experience accumulation of fugitive PRB coal, including but not limited to: 

(a) criteria applied by BNSF to identify such segments and locations; 

(b) itemization of such segments and locations by milepost designation; 

(c) the current track chart showing each such segment and location if not provided 

pursuant to Request #1; and, 

(d) video or other records pertaining to PRB coal trains passing through each such 

segment and location. 



32. Please produce ail documents that discuss, analyze, or otherwise refer or relate 

to the deposition in March 2CK)9 of materials from BNSF's right-of-way onto adjacent property 

operated as "Buckley's Organic Garden", an organic farm at Crawford, NE, including but not 

limited to the chemical composition of the materials, BNSF operating practices, maintenance 

activities, and infrastructure characteristics that may have contributed to the deposition, and 

actions taken by BNSF, if any, to prevent recurrences. 

33. Please produce alt documents-that discuss, analyze, or otherwise refer or relate 

to losses of PRB coal, including but not limited to the quantities of such losses, from (a) the 

tMsttoms of bottom-dump railcars; and, (b) any other cracks, seams, joints, openings, or orifices 

other than the tops of railcars. 

34. Please produce all documents that discuss, analyze, or otherwise refer or relate 

to BNSF policies and procedures on the PRB Joint Line and Black Hills Subdivision for managing 

or disposing of undercutter spoils and any other byproducts of ballast cleaning activities that 

normally would contain fugitive coal. 

35. Please produce all documents that discuss, analyze, or otherwise refer or relate 

to testing and/or implementation of changes in BNSF maintenance procedures related to 

detection of fugitive coat issues on the PRB Joint Line and Black Hills Subdivision, including, but 

not limited to, use of ground-penetrating radar (GPR). 

36. Please produce alt documents that discuss, analyze, or otherwise refer or relate 

to testing and/or implementation, of changes in BNSF maintenance procedures related to 

remediation of fugitive coal issues on the PRB Joint Une and Black Hills Subdivision, including, 

but not limited to, BNSF maintenance practices regarding turnouts and bridges. 



37. Please produce all documents that discuss, analyze, or otherwise refer or relate 

to changes in BNSF operating procedures for heavy-haul trains, including but not limited to 

changes in maximum authorized speeds. 

38. Please produce all documents that discuss, analyze, or otherwise refer or relate 

to standards for the frequency of ballast maintenance aaivities applied by BNSF. 

39. Please produce alt documents that discuss, analyze, or otherwise refer or relate-

to the percentage of coal leaving the tops of railcars that leaves in the form of dust in airborne 

suspension, and the percentage of coal that leaves the tops of railcars as dust in airborne 

suspension that lands on the track ballast. 

40. Please produce all documents that discuss, analyze, present, or otherwise refer 

or relate to the unit cost paid by BNSF since January 1,2005 for work performed on each 

specific maintenance function that BNSF asserts is or may be affected by the deposition of 

fugitive coal on the PRB Joint Line, including but not limited to documentation of 

reimbursement from UP on the basis of such unit cost. For the purposes of this request, "unit 

cost" refers to U.S. dollars per unit of each function performed where the units of 

measurement for each function are the principal drivers of cost for that function, as in the 

analogous unit cost information provided by BNSF in FD 35305. 

41. Please produce all documents that discuss, analyze, present, or otherwise refer 

or relate to the quantities of work performed since January 1,2005 on each specific 

maintenance function that BNSF asserts is or may be affected by the deposition of fugitive coal 

on the PRB Joint Une, and corresponding to the functions identified by BNSF in its response to. 
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Request #40, including but not limited to documentation of reimbursement from UP on the 

basis of such quantities. 

42. For each specific maintenance function that BNSF asserts is or may be affected 

by the deposition of fugitive coal on the PRB Joint Line, please produce all documents that 

discuss, analyze, present, or otherwise refer or relate to the quantities of work on that function 

required with vs. without the application of toppers or other measures that meet BNSF's 85 

percent reduction standard. 

43. Please produce alt documents that discuss, analyze, present, or otherwise refer 

or relate to the quantities of fugitive coal that would accumulate on rail ballast on the PRB Joint 

Line and/or other BNSF rights-of-way after the application of toppers or other measures that 

meet the COal Loading Rule. 

44. Please produce all documents that discuss, analyze, present, or otherwise refer 

or relate to slow orders on the PRB Joint Une and Black Hills Subdivision and their causes. 

45. Please produce all documents that discuss, analyze, present, or otherwise refer 

or relate to the operational Impacts and costs of maintenance windows on the PRB Joint Line. 

46. Please produce alt documents that discuss, analyze, present, or otherwise refer 

or relate to the construction of new parallel track ;segments and/or the spacing between the 

centeriines of adjacent tracks on the PRB Joint Une and on the Black Hills Subdivision. 

47. Please produce all documents that discuss, analyze, present, or otherwise refer 

or relate to the density of PRB coal traffic and/or other traffic on the PRB Joint Une, Black Hills 

Subdivision and the BNSF subdivisions over which PRB coat traffic moves. 
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48. Please produce all documents that discuss, analyze, present, or otherwise refer 

or relate to the quantity of PRB coal delivered to customers in each railcar with and without the 

application of toppers or other measures that meet the Coal Loading Rule, including but not 

limited to BNSF's valuation of coal retention. 

49. Please produce ail documents that discuss, analyze, present, or otherwise refer 

or relate to measures taken since January 1,2005 to reduce fugith/e coal when coal is in transit 

by rail for coal movements originating at points other than the PRB, including but not limited to 

coal originated by railroads other than BNSF. 

50. Please produce alt documents transmitted between BNSF and Berkshire 

Hathaway that discuss, analyze, present, or otherwise refer or relate to fugitive PRB coat. 

51. Please produce all documents since January 1,2009 that discuss, analyze, or 

otherwise refer or relate to the causes of the two major derailments that occurred on the PRB 

Joint Line in 2005. 

II. DEFINITIONS 

The following definitions form an integral part of these Requests for Production of 

Documents: 

1. The connectives "and" and "or", as used herein, shall be construed either 

disjunctively or conjuncth/ely as necessary to bring within the scope of each discovery request 

all responses that might otherwise be construed to be outside of its scope. 

2. "Black Hills Subdivision" means BNSF's independently owned rail lines that 

extend from Campbell County, Wyoming at the north end of the PRB Joint Line east and 

southeast toward Edgemont, SO. 
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3. "BNSF" means BNSF Railway Company, and any affiliates or predecessors 

thereof. 

4. "Coal Loading Rule" means Item 100, and Appendices A and B thereto, of BNSF's 

Coal Rules publication denominated as Price Ust 6041-B, as issued on July 14,2011 and any 

subsequent iterations thereof. 

5. "Communication" means the transmittal or exchange of information of any kind 

in any form, including oral, written, or electronic form, with another Person, whether Person to 

Person, in a group. In a meeting, by telephone, letter, telefax, electronic mail, text message, or 

otherwise, and including without limitatton any printed, typed, handwritten, or other readable 

document, and any tape recording, correspondence; memorandum, report, contract, diary, 

logbook, minutes, note, study, analysis, survey, and forecast. 

6. "Document(s)'' is used in the broadest sense permitted by 49 C.F.R. § 1114.30 

and should be interpreted to include all writings and records of every type in Your possession, 

custody or control, or known by You to exist including but not limited to: electronically stored 

information, electronic mail, testimony and exhibits, contracts, drafts, agreements, 

memoranda, correspondence, letters, reports (including drafts, preliminary, intermediate, and 

final reports), surveys, evaluations, studies (as defined above, including economic and market 

studies), summaries, comparisons, tabulations, work papers, statistical records, proposals, 

outlines, charts, books, pamphlets, periodicals, published material, magazines, newspapers, 

advertisements, brochures, blueprints, graphs; telegrams, photographs, maps, bulletins, 

corporate or other minutes, notes, diaries, log sheets, calendars, appointment books, address 

books, schedules, ledgers, journals, transcripts, microfilm, microfiche, computer tapes. 
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computer discs, computer data and printouts, data compilations, mechanical and electrical 

recordings, telephone and telegraphic communications, data sheets or data processing cards, 

speeches, and all other records, tables, written, electronic, or otherwise, and drafts of any of 

the above; including every copy of a document that contains handwritten or other notations or 

that otherwise does not exactly duplicate the original or any other copy and any attachments or 

appendices to any document. 

7. "Fugitive coat" means coal in any form (e.g., dust, chunks, clumps, etc.) that 

leaves railcars while in transit, whether the coal exits the rail car from the top, through the 

bottom, seams, or any other locatkin, due to any cause. 

8. "Load Profiling" means loading uncovered coal cars in accordance with the 

"Redesigned Chute Diagram" included in the Coal Dust Loading Rule. 

9. "Person" means natural persons, corporations, institutions, partnerships, firms, 

joint ventures, associations, political subdivisions, organizations, or other entities of any kind. 

10. "PRB" means the Powder River Basin located in Montana and Wyoming. 

11. "PRB Joint Une" means the rail line that extends south from Caballo Junction in 

Campbell County, Wyoming, to connections with BNSF's and Union Pacific Railroad Company's 

independently owned lines. 

12. "Refer or relate to", as well as the terms "relating to", "relates to", "referring 

to", or "refers to" mean consisting of, making reference to, describing, discussing, reflecting, 

citing, commenting on, constituting, containing, embodying, evaluating, explaining, supporting, 

contradicting, regarding, evidencing, concerning, summarizing, or analyzing, or otherwise 

pertaining to, whether directly or indirectly, the matter. 
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13. "Studies" means any analyses, reports, evaluations, memoranda, summaries, 

statistical compilations, presentations, reviews, audits, or other types of written, printed or 

electronic submissions of information, including drafts, preliminary, intermediate, and final 

versions. 

14. "Topper Agent" means a chemical agent, such as a surfactant, that is applied to 

coal for the purpose of reducing the amount of coal that is lost from rail cars while the coal is in 

transit by rail. 

15. When used in these requests, the phrase "In transit by rail" should be construed 

to include the movement of coat over any rail lines by any railroad and is not limited to 

movements of coal over the PRB Joint Line or the Black Hills Subdivision. 

16. "You" and "Your" refer to BNSF, as well as any of its employees, agents, partners, 

officers, directors, advisors, representatives, attorneys, independent contractors, expert 

consultants, or departments, assignees, and all other persons acting (or who act or have acted) 

on its behalf. 

III. INSTRUCTIONS 

1. In producing the documents requested, you are instructed to furnish all documents 

within your possession, custody, or control. 

2. Unless otherwise indicated, these requests cover the period from January 1,2005 to 

the Close of OisGovery. 

3. If you withhold any document responsive to a request, indicate the grounds for 

withholding it, including any claim of privilege, and identify each such document in writing.on 
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or before the date specified for production by providing the following information: the type of 

document (e.g., letter, memorandum, etc.); the date or your best approximation of the date on 

which the document was prepared; the author(s); the subject matter; the names, addresses, 

and organization of alt persons to whom such document was directed and/or addressed, and/or 

by whom it vyas received; and the paragraph number of the request to which such document 

responds. 

4. if you do not have a document responsive to a request, but you know of person(s) or 

organization(s) who may have all or any portion of the document, then all such information, 

including names, addresses, and telephone numbers, shall be disclosed in the response to the 

request. 

5. If any document called for by these requests for production is available in machine-

readable format^ please produce the document or information in that format, along with a 

description of the format and a decoder, as well as any other information, necessary and 

sufficient to permit access to and an understanding of the electronic information. 

Respectfully submitted. 

Michael A. Nelson 
101 Main Street 
Dalton, MA 01226 
(413) 684-2044 

Transportation Consultant 

EricVon Salzen 
McLeod, Watkinson &. Miller 
One Massachusetts Avenue, N.W. 
Suite 800 
Washington, DC 20001 
(202) 842-2345 

Counsel for Arkansas Electric Cooperative 
Corporation 

Dated: January 17,2012 
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CERTIFICATE OF SERVICE 

I hereby certify that on this 17th day of January 2012,1 caused a copy of 

the foregoing document to be served electronically on Counsel for BNSF Railway 

Company, and courtesy copies on other parties of record in this docket. 

Eric Von Salzen 
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Dated: February 13,2012 



EXHIBIT B 



BEFORE THE 
SURF.4CE TRANSPORTATION BOARD 

STB Finance Docket No. 35557 

REASONABLENESS OF BNSF RAILWAY COMPANY 
COAL DUST MITIGATION TARIFF PROVISIONS 

BNSF R.\ILWAY COMPANY'S RESPONSES AND OBJECTIONS TO ARKANSAS 
ELECTRIC COOPERATIVE CORPORATION'S FIRST REQUESTS FOR 

PRODUCTION OF DOCUMENTS 

Pursuant to 49 C.F.R. §§ 1114.26 and 1114.30, Defendant BNSF Railway Company 

C'BNSF*) hereby responds and objects to the First Requests for Production of Documents served 

by Arkansas Electric Cooperative.Coiporation on January 17,2012 ("AECC's Requests"). 

GENERAL OBJECTIONS 

The following general objections are made with.respect to AECC's Requests. 

1. BNSF objects to AECC's Requests to the extent they seek documents that contain 

information that is confidential, commercially sensitive, or proprietary. Including sensitive 

nonpublic information relating to thiiti parties that, if produced, could result in the violation of 

any contractual obligation to thiiti parties or could violate 49 U.S.C. § 11904. 

2. BNSF objects to AECC's Requests to the extent they seek disclosure of 

documents that are protected by the attorney-client privilege, work product doctrine, and/or any 

other appropriate privilege or doctrine. Any production of privileged or otherwise protected 

documents is inadvertent and shall not constitute a waiver of any claim of privilege or other 

protection. 

3. BNSF objects to AECC's Requests to the extent they seek information or 



documents relating to issues previously resolved by the Board in Arkansas Electric Cooperative 

Corporation—Petitionfor Declaratory Order, STB Finance Docket No. 35305 (STB served 

Mar. 3,2011); Such issues, are not within the scope of the Board's proceeding.in 

Reasonableness of BNSF Railway Company Coal Dust Mitigation Tariff Provisions, STB 

Finance Docket No. 35557 (STB served Nov. 22, 2011). 

4. BNSF objects to AECC's Requests to the extent they seek infonnation created 

before November 1, 2009, on grounds that such requests are overly broad and unduly 

burdensome in that they seek information that has already been the subject of discovery in 

Arkansas Electric Cooperative Corporation—Petition for Declaratory Order, STB Finance 

Docket No. 35305 (STB served Mar. 3,2011). 

5. BNSF objects to AECC's Requests on grounds that they are overly broad and 

unduly burdensome. AECC's Requests are excessive and repetitive and in many cases seek 

information that is outside the scope of this proceeding. Responding to AECC's fifly-one 

document requests that were served less than three weeks before the close of discovery imposes 

a substantial burden on BNSF that is not justified by the nature of this proceeding, induding.tfie 

highly compressed discovery period: 

6. BNSF objects to AECC's Requests to the extent they seek production of or 

information regarding "all documents," "all minutes, reports, agendas, summaries or other 

documents." and "all studies" relating to matters described in particular requests on grounds that 

those requests are overly broad and unduly burdensome in l i^ t of the nature of diis proceeding, 

including the highly compressed discovery period. BNSF will conduct a search for responsive 

information as indicated in its resppnsc to specific requests that is commensurate with the nature 

iuid expciiited schedule of this proceeding. 



7. BNSF objects to AECC's Requests to the extent they seek information relating to 

BNSF's internal management cost data on grounds that such requests seek highly sensitive 

infbrmation that is neither relevant nor reasonably calculated to lead to the discovery of 

admissible evidence. BNSF further objects to such requests on grounds that they are beyond the 

scope of permissible discovery. 

8. BNSF objects to AECC's Requests to the extent they seek information relating to 

UP trains operating on the Joint Line. 

9. BNSF objects to AECC's Requests to the extent they seek information related to 

transportation outside of the Powder River Basin ("PRB") on grounds that such information is 

neither relevant nor reasonably likely to lead to the discovery of admissible related to the issues 

in this proceeding. 

10. BNSF objects to AECC's Requests to the extent they seek infonnation that is 

publicly available on grounds that such a request is overly broad and unduly burdensome. 

11. BNSF objects to AECC's Requests to the extent they seek infonnation that is not 

maintained by BNSF in the normal course of business, that is not maintained by BNSF in the 

format requested, or that would require a special study to compile or to report in the format 

requested on grounds that such requests are overly broad, unduly burdensome, and beyond the 

permissible scope of discovery. 

12. BNSF objects to AECC's Requests to the extent they are duplicative or overlap 

with previous requests from other parties of record in this case. 

OBJECTIONS TO DEFINITIONS 

BNSF objects to definitions incorporated in AECC's Requests. 

1. BNSF objecis to the definition of "You" and "Your" on the basis that it is overly 
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broad, unduly burdensome, and beyond the scope of peimissible discovery to the extent it 

requires the production of information or documents that are not in the possession, custody, or 

control of BNSF, including, for example, documents in the possession of fbnmer employees, 

directors, affiliates, partners, advisors, attorneys, independent contractors, expert consultants, 

assignees, and "all other persons acting (or who have acted) on its behalf" Subject to and 

without waiving this objection, BNSF will produce responsive, non-privileged documents that 

are reasonably available from its two primary coal dust consulting first, Simpson Weather 

Associates ("SWA") and Conestoga-Rovers & Associates ("CRA"), tiiat relate to the principal 
I 

consulting activities that those tirms performed for BNSF. 

2. BNSF objects to the definitions of "Document(s)," "Refer or relate to," "relating 

to," "relates to," "referring to," and "refers to" on grounds that they are overly broad, unduly 

burdensome, and beyond the .scope of permissible discovery to the extent they require BNSF to 

search files where there is not a reasonable likelihood of finding responsive documents or 

include materials that are not in BNSF's possession, custody, or control. 

3. BNSF objects to the definition of "Studies" as vague to the extent it includes 

"other types of written, printed, or electronic submissions of information." 

OBJECTIONS TO INSTRUCTIONS 

BNSF objects to the following instiuctions accompanying AECC's Requests. 

1. BNSF objects to Instruction Number 1 on grounds that it is overly broad, unduly 

burdensome, and beyond the permissible scope of discovery. 

2. BNSF objects to AECC's Requests, including Instruction Number 2, to the extent 

they seek intbntnation created before November 1,2009, on grounds that such instnictions and 

requests are overiy broad and unduly bunlensome in that they seek infonnation that has already 



been the subject of discovery in Arkansas Electric Cooperative Corporation—Petitionfor 

Declaratory Order, STB Finance Docket No. 35305 (STB served Mar. 3, 2011). 

3. BNSF objects to Instruction Numbar 3 on grounds that it is overly broad and 

unduly burdensome to the extent it seeks information that is not necessary to enable AECC to 

assess the grounds for withholding of a document. 

4. BNSF objects to Instruction Number 4 on grounds that it is overly broad, unduly 

burdensome, and beyond the scope of permissible discovery. 

5. BNSF objects to IiLstruction Number 5 on grounds that it is overly broad,, unduly 

burdensome, and beyond the scope of permissible discovery. 

BNSF incorporates these General Objections, Objections to Definitions, and Objections 

to Instructions into each Response below as if fully set forth therein. 

RESPONSES AND OBJECTIONS TO REQUESTS FOR PRODUCTION 

Request for Production No. 1: 

Please produce the current track chart, for the PRB Joint Line and the Black Hills 
Subdivision. 

BNSF's Response: BNSF objects to this Request on grounds that it seeks infonnation 

that is neither relevant nor likely to lead to the discovery of admissible evidence related to the 

issues in this proceeding. 

Request for Production No. 2t 

Please produce all documents that contain, reflect, or otherwise refer or relate to studies 
pertbrmed by S'ou or any other Person relating to (a) die quantity of cool lost fix)m rail cars while 
the coal is in transit by rail; (b) the factors and circumstances that cause coal to be lost firom rail 
cars while the coal is in transit by rail; and/or (c) the locations relative to the track ballast where 
the coal lost from rail cars while the coal is in transit by rail comes to rest. 

BNSF's Response: BNSF objects to Request Number 2(c) on grounds that it seeks 

infonnation relating to issues that have already been decided by the Board and therefore seeks 



information that Is neither relevant nor likely to lead to the discovery of admissible evidence 

related to the issues in this proceeding. Subject to and without waiving its specific and gaierat 

objections, BNSF will conduct a search that is commensurate with the nature and expedited 

schedule of this proceeding for materials created after November 1,2009 that are responsive to 

Request Number 2(a) and (b), and BNSF will produce responsive, non-privileged materials, if 

any, relating to Requrat Number 2(a) and (b). 

Requegt for Productton No. 3: 

Please produce all documents relating to identification of the specific elements and 
quantities of benefits that BNSF asserts are produced by changes in the release of fiigitive coal 
rcsulting.firptn the application of toppers that satisfy BNSF's requirements, including but not 
limited,to changes in individual components ofBNSF's costs. 

BNSF's Response: BNSF objects to thiis Request on grounds that \t seeks infonnation 

relating to issues that have already been decided by the Board and therefore seeks information 

that is neither relevant nor likely to lead to the discovery of admissible evidence related to the 

issues in this proceeding. 

Request for Production No. 4; 

Please produce all documents that discuss,, analyze, or otherwise refer or relate to 
methods'for reducing die amount of PRB'coal that is lost firom rail cars while the coal is in transit' 
by rait, including but not limited to documents that refer or relate to: 

(a) the costs of such methods; 

(b) any comparisons of the costs of such methods with the costs of alternative methods; 

(c) the effectiveness of such methods, including on the extent to which the effectiveness 

of such methods is affected by distance travelled, weather conditions, or other Victors; 

(d) the benefits of such methods^ including but not limited to changes in the components 

of BNSF's costs.reterenced in Request #3: and, 

(e) any comparisons of the costs and benefits of such methods. 



BNSF*s Response: BNSF objects to Request Number 4(d) and (e) on grounds that it 

seeks information relating to issues that have already been decided by the Board and therefore 

seeks information that is neither relevant nor likely to lead to the discovery of admissible 

evidence related to the issues in this proceeding. Subject to and without waiving its specific and 

general objections, BNSF will conduct a search that is commensurate with the nature and 

expedited schedule of this proceeding for materials created after November 1,2009 that are 

responsive to Request Number 4(a)-(c), and BNSF will produce responsive, non-privileged 

materials, if any, relating to Request Number 4(a}-(c). 

Request for Production No. 5: 

Please produce all documents that refer or relate to arrangements, agreements, contracts, 
quotes, bids, offers, or any other communications between You and any Person, including but 
not limited to coal mines or suppliers of coal.dust suppression products or services, regarding 
methods that could be used at coal mines to reduce the amount of coal that is lost finm rail cars 
while the coal is in transit by rail. 

BNSF's Response: BNSF objects to this Request to the extent it seeks proprietary 

information relating to third parties, including information that, if produced, could result in the 

violation of any contractual obligation to third parties. Subject to and without waiving its 

specific and general objections, BNSF will conduct a search that is commensurate with the 

nature and expedited schedule of this proceeding for materials created after November 1,2009, 

and BNSF will produce responsive, non-privileged materials, if any, that are responsive to this 

request. 

Request for Production No. 6: 

Please produce all documents that refo- or rdate to Your plans to reduce the amount of coal 
that is lost firom rail cars while the cod is in transit by rail. Please identify separately such plans 
that reduce coal loss through: (a) changes in BNSF operating or maintenance practices; (b) 
application of toppers or other treatment of coal in loaded cars conducted at BNSF's expense; or 
(c) other means, including but not limited to actions taken at the expoise of parties other than 
BNSF 



BNSF's Response: BNSF objects to Request Number 6(a) on grounds that it seeks 

infoimation relating to issues that have already been decided by the Board and therefore seeks 

information that is neither relevant nor likely to lead to the discovery of admissible evidence 

related to the issues in this proceeding. Subject to and without waiving its specific and ^neral 

objections, BNSF will conduct a search that is commensurate with the nature and expedited 

schedule of this proceeding for matoials created after November 1,2009 that are responsive to 

Request Number 6(b) and (c), and BNSF will produce responsive, non-privileged materials, if 

any, relating to Request Number 6(b) and (c). 

Request for Production No. 7: 

Please produce all documents that discuss, analyze, or otherwise refer or relate to the effect 
of coal dust suppression products or services on employees of railroads, coal mines, coal shippers, 
or utilities, or on rail cars owned byrailroads, coal mines, coal shippera, or utilities (incliiding but 
not limited to conrosive effects and "buildup" of topping residue after repeated applications), or on 
other property .owned by railroads, coal mines, coal diqqpers, or utilities (including but not limited 
to effects of chemical toppings on utility coal-handUng.or air pollution control equipment and 
performance). 

BNSFs Response: Subject to and without waiving its general objections, BNSF will 

conduct a search that is commensurate with the nature and expedited schedule of this proceeding 

for materials created after November 1,2(X)9, and BNSF will produce responsive, non-privileged 

materials, if any. 

Request for Production No. 8: 

Please produce all documents that discuss, analyze, or otherwise refer or relate to the 
effect of coal dust suppression products or services on the generation of power at particular 
power generating facilities or at power generating facilities in general. 

BNSF's Response: Subject to and without.waiving its general objections, BNSF will 

conduct a search that is commensurate with the nature and expedited schedule of this proceeding 

for materials created after November 1, 2009. and BNSF will produce responsive, non-privileged 

materials, if any. 



Request for Production No. 9: 

Please produce all minutes, reports, agendas, summaries, or other documents referring or 
relating to meetings or conferences, including meetings of committees or subcommittees, at 
which the subject of coal that is lost fivm rail cars while the coal is in transit by rail was 
discussed. 

BNSF's Response: Subject to and without waiving its general objections, BNSF will 

conduct a search that is commensurate with the nature and expedited schedule of this proceeding 

for materials created after November 1,2009, and BNSF will produce responsive, non-privileged 

materials, if any. 

Request for Production No. 10; 

Please produce all documents that refer or relate to communications between You and 
any Person re^irding (a) coal that is lost fixnn rail cars while the coal is iii transit by rail; and, (b) 
the Coal Dust Loading Rule. 

BNSF's Response: BNSF objects to this Request to the extent it seeks proprietary 

infonnation relating to third parties, including infonnation that, if produced, could result in the 

violation of any contractual obligation to third parties. Subject to and without waiving its 

specific and general objections, BNSF will conduct a search that is commensurate with the 

nature and expedited schedule of this proceeding for materials created after November 1,2009, 

and BNSF will produce responsive, non-privileged materials, if any. 

Request for Production No. 11: 

Please produce all studies regarding the availability of water in the PRB, including but 
not limited to the availability and supply of water for use in coal dust suppression, and the 
permissibility of such use under applicable lepl and regulatory standards and requirements. 

BNSF's Response: Subject to and without waiving its general objections, BNSF will 

conduct a .search that is commensurate with the nature and expedited schedule of this proceeding 

for materials created after November 1,2009, and BNSF will produce responsive, non-privileged 

materials, if any. 



Request for Production No. 12: 

Please produce all documents related to (a) the determination of the "Acceptable Topper 
Agents And Application Rates" in Appendix B of the Coal Loading Rule, and (b) the 
determination that other topper agents are not acceptable. 

BNSF's Response: Subject to and without waiving its general objections, BNSF will 

conduct a search that is commensurate with the nature and expedited schedule of this proceeding 

for materials created after November 1,2009, and BNSF will produce responsive, nqn-privileged 

materials, if any. 

Request for Production No. 13; 

Please produce all documents related to studies of methods other than (or in addition to) 
the application of topper agents to reduce the generation of fogitive coal in transit, including but 
not limited to the use of active or passive vibration, pressurizoi water, pneumatic methods, 
and/or compression. 

BNSF's Response: Subject to and without waiving its general objections, BNSF will 

conduct: a search that is commensurate with the nature and expedited schedule of this proceeding 

for materials created after November 1,2(K)9j and BNSF will produce responsive, non-privileged 

materials, if any. 

Request for Production No. 14: 

Please produce all documents related to studies of the cost-effectiveness or costs and 
benefits of different methods to reduce the generation of fugitive coal in transit. 

BNSF's Response: BNSF objects to this Request to the extent it focuses on "costs and 

benefits" of different methods to reduce on the grounds that sedcs infonnation relating to issues 

that have already been decided by the Board and therefore seeks information that is neither 

relevant nor likely to lead to the di.sa)very of admissible evidence related to the issues in this 

proceeding. Subject to and without wai^aog its specific and general objections, BNSF will 

conduct a search for documents relating to studies of the cost-effectiveness of different methods 

to reduce the generation uf fogitive cod in transit that is commensurate with the nature and 
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expedited .schedule of this proceeding for materials created after November 1, 2009, and BNSF 

will produce responsive, non-privileged materials, if any. 

Request for Production No. IS; 

Please produce all documents related to the effect of operating practices and/or 
maintenance practices on the part of BNSF and/or other railroads, including but not limited to 
operating speeds, slack action, modulus changes and/or rough track, on the deposition on rail 
ballast of fogitive coal. 

BNSF's Response: BNSF objects to this Request on grounds that it seeks infonnation. 

relating to issues that have already been decided by the Board and dierefore sedcs infoimation 

that is neither relevant nor likely to lead to the discovery of admissible evidence related to the 

issues in this proceeding. 

Request for Production No. 16: 

Please produce all documents related to changes in Your operating practices and/or Your 
maintenance practices since January 1,2005 to reduce the deposition on rail ballast of fogitive 
coal. 

BNSF's Response: BNSF objects to this Request on grounds that it seeks infonnation 

relating to issues that have already been decided by the Board and therefore seeks infbrmation 

that is neither relevant nor likely to lead to the discovery of admissible evidence related to the 

issues in this proceeding. 

Request for Production No. 17; 

Please produce all documents relating to the efTect(s) of the following on the deposition 
of fogitive coal on track ballast: (a) the rail distance firom the mine to the monitoring point; (b) 
the speed of die train qiproaching and/or passing the monitoring point; (c) the disturbance by the 
passage of the train being monitored of fogitive coal deposited by pre\'ious trains; (d) the 
contemporaneous or recent passage of loaded coal trains other than the train being monitored; (e) 
the amtemporaneous or recent passage of empty coal trains; (f) the distributed power 
configuration of the train being monitored and the effects of locomotive exhaust; (g) the presence 
of headwinds, tailwinds or crosswinds of different speeds at the monitoring point for the train 
being monitored: and'or (h) rain, fog, snow or other weather conditions. 

BNSF's Response: BNSF objects to this Request on grounds that it seeks infoimation 
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relating to issues that have already been decided by the Board and therefore seeks infonnation 

that is neither relevant nor likely to lead to the discovery of admissible evidence related to the 

issues in this proceeding. 

Request for Production No. 18; 

Please produce all documents relating to the reduction or elimination of fo^tive coal due 
to, in whole or in part, changes in profiling and coal sizing implemented by the mines and 
shippers after January 1,2005. 

BNSF's Response: BNSF objects to this Request to the extent it seeks information 

created before November 1,20O9, on grounds that such a request is overly broad and unduly 

burdensome in that it seeks infonnation that has already been the subject of discovery in 

Arkansas Electric Cooperative Corporation—Petitionfor Declaratory Order, STB Finance 

Docket No. 35305 (STB served Mar. 3.2011). Subject to and without waiving its specific and 

general objections, BNSF will conduct a search that is commensurate with the nature and 

expedited schedule of this proceeding for information created after November 1,2009, and 

BNSF will produce responsive, non-privileged materials, if any. 

Request for Productton No. 19; 

Please produce all documents that discuss, analyze, or otherwise refer or relate to: 

(a) the establishment of the percentage reduction standard in the Coal Loading Rule; 

(b) the difference between the percentage reduction standard in the Coal Loading Rule 
and the standard in the tariff that was die subject of FD 35305; 

(c) the exclusion from the percentage reduction computation in the Coal Loading Rule of 
the reductions in fogitive coal associated with profiling, coal .sizing, and other actions (other thsui 
application of toppers) that shippers or mines already have taken to reduce fogitive coal relative 
to coal loading practices in effect prior to January 1,2005. 

BNSPs Response: BNSF objects to Request Numb«-19(c) on grounds that it is vague 

and unclear. Subjcct.to and without waiving its specific and general objections, BNSF will 

conduct a search that is commensurate with the nature and expedited schedule of this proceeding 
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for materials created after November 1,2009, and BNSF will produce responsive, non-privileged 

materials, if any. 

Request for Production No. 20: 

Please produce all documents that discuss, analyze, or otherwise refer or relate to any (a) 
method used by BNSF to monitor the accumulation of fogitive cool on or along its rights-of-way; 
and (b) dustfall quantities observed using dustfoll collectors of any type by date and collector 
location, and the direction and distance uf each collector relative to the centerline of each passing 
track. 

BNSF's Response: Subject to and witiiout waiving its general objections, BNSF will 

conduct a search that is commensurate with the nature and expedited schedule of this proceeding 

tor materials created after November 1,2009, and BNSF will produce responsive, non-privileged 

materials, if any. 

Request for Production No. 21: 

Please produce all documents that discuss, analyze, or otherwise refer or relate to the 
presence of ballast foulants other than fogitive coal on the PRB Joint Line and the Black Hills 
Subdivision since January 1,200S, including but not limited to any method used by BNSF to 
monitor the accumulation of such foulants. 

BNSF's Response; BNSF objects to this Request on grounds that itseeks infonnation 

relating to issues that have already been decided by the Board and therefore seeks information 

that is neither relevant nor likely to lead to the discovery of admissible evidence related to the 

issues in this proceeding. 

Request for Production No. 22: 

Please, produce all documents that discuss, analyze, or otherwise refer or relate to causes 
of fogitive coal deposition, including but not limited to train speed, .slack action, modulus 
changes, switch maintenance, and rough track. 

BNSF's Response: BNSF objects to this Request on grounds that it seeks information 

relating to issues that have already been decided by the Board and therefore seeks infonnation 

that is neither relevant nor likely to lead to the discovery of admissible evidence related to the 
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issues in this proceeding. 

Request for K-oduction No. 23: 

Please produce all documents that discuss, analyze, or otherwise refer or relate to (a) any 
method used by BNSF to assess the composition of ballast foulants on the PRB Joint Line and 
the Black Hills Subdivision^ and/or (b) the percentages by weight and/or volume of PRB coal, 
ground ballast materials, traction sand, subgrade materials, ambient dust and other identified 
foulants in track ballast, undercutter waste and/or foidant samples, and the dates, sampling 
locations.and results of such tests. 

BNSF's Response: BNSF objects to this Request on grounds that it seeks infonnation 

relating to issues that have already been decided by the Board and tiierefore seeks infoimation 

that is neither relevant lior likely to lead to, the discovery of admissible evidence related to the 

issues in this proceeding. 

Request for Production No. 24: 

Please produce all documents that disqi-saĵ analyzî  or otherwise refer or relate to 
methods or standards used by BNSF to ensure the stability of the track structure of the PRB Joint 
Line and the Black Hills Subdivision, including but not limited to the firequencies with which 
specific inspections and maintenance functions have been scheduled and/or performed. 

BNSF's Response: BNSF objects to this Request on grounds that it seeks infonnation 

relating to issues that have already been decided by tiie Board and therefore seeks infoimation 

that is neither relevant nor likely to lead to the discovery of admissible evidence related to the 

issues in this proceeding. 

Request for Production No. 25: 

PIcasie produce all documents that discuss, analyze, or otfaowise refer or relate to use of' 
locomotive traction sand or other products to increase locomotive traction on the PRB Joint Line 
and the Black Hills Subdivision, including but not limited to changes in such use relative to 
practice in effect prior to January 1,2005. 

BNSF's Resp<mse; BNSF objects to tins Request on grounds foat it seeks infonnation 

relating to issues that have already been decided by the Board and therefore seeks infonnation 

that is neither relevant nor likely to lead to die discovery of admissible evidence related to the 
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issues in this proceeding. 

Request for Production No. 26; 

Please produce all documents that discuss, analyze, or otherwise refer or relate to 
accumulations of fogitive coal at locations on or along BNSF's rights-of-way other than the PRB 
Joint Line and the Black Hills,Subdivision. 

BNSF's Response; BNSF objects to this Request on grounds that it seeks information 

that is neither relevant nor likely-to lead to the discovery of admissible evidence related to the 

issues in this proceeding. 

Request for Production No. 27; 

Please produce all documents that discuss, analyze, or otherwise refer or relate to tite so-
called "Super Trials" of chemical agents for controlling coal dust, and/or any similar test of 
performance upon which BNSF relies or would rely in assessing acceptability of specific 
chemical agents under this tariff. 

BNSF's Response: Subject to and without waiving its general objections, BNSF will 

conduct a search that is commensurate with the nature and expedited schedule of this proceeding 

for materials created after November 1,2009, and BNSF will produce responsive, non-privileged 

materials, if any. 

Request for Production No. 28; 

Please produce all documoits that discuss, analyze, or otherwise refer or relate to the 
performance of chemical agents for controlling coal dust under conditions other than the 
conditions under which they have been tested, including, but not limited to the performance of 
the agents and the associated application equipment in tonperature, wind, and other weather 
conditions representative of winter in eastern Wyoming. 

BNSF's Response: BNSF objects to this Request on grounds that the reference to 

"chonicalagents for controlling coal dust under conditions other than the conditions under 

which they have been tested" is vague and unclear. Subject to and without waiving its specific 

and general objections, BNSF will conduct a search that is commensurate with the nature and 

expedited schedule of this proceeding for materials created after November 1,2009, and BNSF 
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will produce responsive, non-privileged materials, if any. 

Request for Production No. 29; 

Please produce all documents that discuss, analyze, or otherwise refer or relate to criteria 
other than attainment of the .85 percent reduction standard that BNSF applies or would apply in 
assessing acceptability of specific fogitive coal control methods under this tariff; 

BNSF's Response: Subject to and without waiving its general objections, BNSF will-

conduct a search.that is commensurate with the nature and expedited schedule of this proceeding 

for matoials created after November 1,2009,.and BNSF will produce responsive, non-privileged 

materials, if anŷ  

Request for Production No. 30; 

Please produce ail documents that discuss, analyze, or otherwise refer or relate to the 
circumstances, if any, under which an action to reduce fogitive coal that produces costs greater 
than benefits is preferable on an economic and/or public interest basis to the status quo. 

BNSF's Response; BNSF objects to this Request on grounds that it seeks infoimation 

relating to issues that have already been decided by the Board and therefore seeks infonnation 

that is neither relevant nor likely to lead to the discovery of admissible evidence related to the 

issues in this proceeding. 

Request for Production No. 31; 

Please produce ail documents that discuss, analyze, or otherwise refer or relate to the 
track segments or locations on or along BNSF's rights-of-way that most reguloriy experience 
accumulation of festive PRB coal, including but not limited to: 

(a) criteria applied by BNSF to identify such segments and locations; 

(b) itemization of such segments and locations by milepost designation; 

(c) the current track chart showing.each such segment and location if not provided 
pursuant to Request #1; and, 

(d) video or other records pertainingto PRB coal trains passing through each such 
segment and. location. 

BNSPs Response: BNSF objiects to this Request on grounds that it seeks information 
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relating to issues that have already been decided by the Board and therefore seeks information 

that is neither relevant nor likely to lead, to the discovery of admissible evidence related to the 

issues in this proceeding. 

Request for Production No. 32; 

Please produce all documents that discuss, analyze, or othenvise refer or relate to the 
deposition in March 2009 of materials from BNSF's right-of-way onto adjacent property 
operated as "Buckley's Organic Garden", an organic farm at Crawford, NE, including but not 
limited to the chemical composition of the materials, BNSF operating practices, maintenance 
activities, and infrastructure characteristics that may have contributed to the deposition, and 
actions taken by BNSF, if any, to prevent recurrences. 

BNSF's Response: BNSF objects to tiiis Request on grounds that it seeks information 

relating to issues that have already been decided by the Board and therefore seeks infonnation 

that is neither relevant nor likely to lead to the discovery of admissible evidence related to the 

issues in this proceeding. 

Request for Production No. 33: 

Please produce all documents that discuss, analyze, or othowise refo* or relate to losses 
of PRB coal, including but not limited to thequantiti^ of such losses, from (a) the bottoms of 
bottom-dump railcars; and, (b) any other cracks, seams; joints, openings, or orifices other than 
thetopsofrailcara. 

BNSF's Response: BNSF objects to this Request to the extent it seeks infonnation that 

overlaps with infonnation requested in Request Number 4(a)-(c). BNSF further objects to 

Request Number 33(a) and (b) on grounds that it seeks infonnation relating to issues that have 

already been decided by the Board and therefore seeks infonnation that is neither relevant nor 

likely to lead to the discovery of admissible evidence related to the issues in this proceeding. 

Request for Production No. 34; 

Please produce all documents that discuss, analyze, or otherwise refer or relate to BNSF 
policies and procedures on the PRB Joint Line and Black Hills SubdivisioQ for managing or 
disposing of undercutter spoils and any other byproducts of balla.st cleaning activities that 
normally would contain fogitive cod. 
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BNSF's Response: BNSF objects to this Request on grounds that it seeks information 

relating to issues that have already been decided by the Board and therefore seeks information 

that is neither relevant nor likely to lead to the discovery of admissible evidence related to the 

issues in this proceeding. 

Request for Production No. 35; 

Please produce all documents, that discuss, analyze, or otherwise refer or relate to testing 
and/or implement^on of changes in BNSF maintenance procedures related to detection of 
fogitive cool.issues on the PRB Joint Line and Black Hills Subdivision, including, but not limited 
to, use of ground-penetrating radar (GPR)< 

BNSF's Response; BNSF objects to this Request on grounds that it seeks information 

relating to issues that have already been decided by the Board and therefore seeks infonnation 

that is neither relevant nor likely toiead to the discovery of admissible evidence related to the 

issues in this proceeding. 

Request for Production No. 36; 

Please produce all documents that discuss, analyze, or otherwise refer or relate to testing 
and/or implementation of changes in BNSF maintenance procedures related to remediation of 
fogitive coal issues on the PRB Joint Line and Black Hills Subdivision, includihg, but not limited 
to, BNSF maintenance practices regarding tomouts and bridges^ 

BNSF's Response: BNSF objects to this Request on grounds that it seeks mformation 

relating to issues that have already been decided by the Board and therefore seeks infonnation 

that is neither relevant nor likely to lead to the discovery of admissible evidence related to the 

issues in this proceeding. 

Request for Production No. 37: 

Please pnxhice all documents that discuss, analyze, or oth(»wise refer or relate to changes 
in BNSF operating procedures for heavy-haul trains, including but not limited to changes in 
maximum authorized speeds. 

BNSF's Response: BNSF objects to this Request on grounds tiiat it seeks information 

relating to issues that have already been decided by the Board and therefore seeks information 
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that is neither relevant nor likely to lead to tiie discovery of admissible evidence related to the 

issues in this proceeding. 

Request for Production No. 38; 

Please produce all documents that discuss, analyze, or otherwise refer or relate to 
standards for the frequency of ballast maintenance activities applied by BNSF 

BNSPs Response: BNSF objects to this Request on grounds that it seeks infonnation 

relating to issues that have already been decided by the Board and therefore seeks information 

that is neither relevant nor likely to lead to the discovery of admissible evidence related to the 

issues in this proceeding. 

Request for Production No. 39: 

Please produce all documents that discuss, analyze, or otherwise refer or relate to the 
percentage of coal leaving the tops of railcars that leaves in the form of dust in airborne 
suspension, and the percentage of coal that leaves the tops of railcars as dust in airborne 
suspension that lands on the track ballast. 

BNSF's Response: BNSF objects to this Request on grounds that it sedcs information 

relating to issues that have already been decided by the Board and therefore seeks information 

that is neither relevant nor tikely to lead to the discovery of admissible evidence related to the 

issues in this proceeding. 

Request for Production No. 40; 

Please produce all documents that discuss, analyze, present, or otherwise refer or relate to 
the unit cost paid by BNSF since January 1,2005 for work performed on each specific 
maintenance function that BNSF asserts is or may be affected by the deposition of fogitive coal 
on the PRB Joint Line; including but not limited to documentation of reimbursement from UP on 
the basis of such unit cost For the purposes of this request, "unit cost" refers to U.S. dollars per 
unit of each function pertbrnied where the units of measurement for each fimction are the 
principal drivers of cost for that fonction, as in the analogous unit cost information provided by 
BNSF in FD 35305. 

BNSF's Response: BNSF objects to this Request on grounds that it seeks information 

relating to issues that have already been decided by the Board and therefore seeks information 
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that is neither relevant nor likely to lead to the discoveiy of admissible evidence related to the 

issues in this proceeding. 

Request for Production No. 41; 

Please produce all documents that discuss, analyze, present, or otherwise refer or relate to 
the quantities of work performed since January 1,. 2005 on each specific maintenance fimction 
that BNSF asserts is or may be affected by the.deposition of fogitive coal on the PRB Joint Line, 
and corresponding to the functions idientified by BNSF in its response to Request #40, including 
but not limited to documentation of reimbursement from UP on the basis of such quantities. 

BNSF's Response: BNSF objects to this Request on grounds that it seeks infonnation 

relating to issues tfiat have already been decidied by the Board and therefore seeks infonnation 

that is neither relevant nor likely to lead to the discovery of admissible evidence related to the 

issues in this proceeding. 

Request for Production No. 42; 

For each specific maintenance function that BNSF asserts is or may be affected by the 
deposition of fogitive coal on the PRB Joint Line, please produce all documents that discuss, 
analyze, present, or otherwise refer or rel^e to the quantities of work on that fimction required 
with vs. without the application of toppers or other measures tiiat meet BNSF's 85 percent 
reduction standard. 

BNSF's Response; BNSF objects to this Request on grounds that it seeks infonnation 

relating to issues that have already been decided by the Board and therefore seeks infonnation 

that is neither relevant nor likely to lead to the discovery of admissible evidence related to the 

issues in this proceeding. 

Request for Froductim No. 43: 

Please produce all documents that discuss, analyze, present, or otherwise refer or relate to 
die quantities of fogitive coal that would accumulate on rail ballast on the PRB Joint Line and/or 
other. BNSF rights-of-way dftec the application of toppers or otho' measures that meet foe Coal 
Loading Rule. 

BNSF's Response; Subject to and without waivingits general objections, BNSF will 

conduct a search that is commensurate with the nature and expedited schedule of this proceeding 
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for materials created after November 1,2009, and BNSF will produce responsive, non-privileged 

materials, if any. 

Request for Production No. 44; 

Please produce all documents that discuss, analyze, present, or otherwise refer or relate to 
slow orders on the PRB Joint Line and Black Hills Subdivision and their causes. 

BNSF's Response; BNSF objects to this Request on grounds that it seeks information 

relating to issues that have already been decided by the Board and therefore seeks information 

that is neither relevant nor likely to lead to the discovery of admissible evidence related to the 

issues in this proceeding. 

Request for Production No. 45; 

Please produce all documents that discuss, analyze, present, or othowise refer or relate to 
the operational impacts and costs of maintenance windows on the PRB Joint Line. 

BNSF's Respimse: BNSF objects to this Request on grounds that it seeks information 

relating to issues that have already been decided by the Board and therefore seeks infonnation 

that is neither relevant nor likely to lead to the discovery of admissible evidence related to the 

issues in this proceeding. 

Request for Production No. 46: 

Please produce all documents that discuss, analyze, present, or otherwise refer or relate to 
the construction of new parallel track segments and/or the spadng b^ween the centeriines of 
adjacent tracks on the PRB Joint Line and on the Black Hills Subdivision. 

BNSPs Response: BNSF objects to this Request on grounds that it seeks infonnation 

relating to issues that have already been decided by the Board and therefore seeks infonnation 

that is neither relevant nor likely to lead to the discovery of admissible evidence related to the 

issues in this proceeding. 

Request for Production No. 47; 

Please produce all documents that discuss, analyze, present, or otherwise refer or relate to 



the density of PRB coal traffic and/or other traffic on the PRB Joint Line, Black Hills 
Subdivision and the BNSF subdivisions over which PRB coal traffic moves. 

BNSPs Response: BNSF objects to this Request on grounds that it seeks information 

relatingto issues that have already been decided by die Board and therefore seeks infoimation 

that is neither relevant nor likely to lead to the discovery of admissible evidence related to the 

issues in this proceeding. 

Request for Production No. 48; 

Please produce all documents that discuss, analyze, present, or otherwise refer or relate to 
the quantity of PRB coal delivered to customers in eadli railcar with and without the application 
of toppers or other measures that meet the Coal Loading Rule, including but not limited to 
BNSF's valuation of coat retentioiL 

BNSF's Response: Subject to and without waiving its goieral objections, BNSF will 

conduct a isearch that is commensurate with the nature and expedited schedule of this proceeding 

for materials created after November 1,2009, and BNSF will produce responsive, non-privileged 

materials, if any. 

Request for Production No. 49; 

Please produce all documents that discuss, analyze, present, or otherwise refer or relate to 
measures token since January 1,2005 to reduce fogitive coal what coal is in transit by rail for 
coal movements originating at points-other than the PRB, inchiding but not limited to coal 
originated by'raihoads other than BNSF. 

BNSPs Response: BNSF objects to this Request to the extent h sedcs infonnation 

created before Novemb^ 1,2009, on grounds that such a request is overly broad and unduly 

burdensome in that it seeks information that has already been the subject of discovery in 

Arkansas Electric Cooperative Corporation—Petitionfor Declaratory Order, STB Finance 

Docket No. 35305 (STB served Mar. 3,20 li) . Subject to and without waiving its specific and 

general objections, BNSF will conduct a search that is commensurate with thenature and 

expedited schedule of this proceeding for materials created after November 1,2009, and BNSF 
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will produce responsive, non-privileged materials, if any. 

Request for Production No. 50: 

Please produce all documents transmitted between BNSF and Berkshire Hathaway that 
discuss, analyze, present, or otherwise refer or relate to fogitive PRB coal. 

BNSF's Response: Subject to and without waiving its general objections, BNSF will 

conduct a search that is commensurate with the nature and expedited schedule of thb proceeding 

for materials created after November 1,2009, and BNSF will produce responsive, non-privileged 

materials, if any. 

Request for Production No. 51; 

Please produce all documents since January 1,2009 that discuss, analyze, or otherwise 
refer or relate to the causes of the two major derailments that occurred on the PRB Joint Line in 
2005. 

BNSF's Response;. BNSF objects to this Request on grounds that it sedcs infonnation 

relating to issues that have already been decided by the Board and therefore seeks infonnation 

that is neither relevant nor likely to lead to the discoveiy of admissible evidence related to the 

issues in this proceeding. 

Richard E. Weicher 
Jill K. Mulligan 
Dustin J. Almaguer 
BNSF RAILWAY COMPANY 
2500 Lou Menk Drive 
Fort Worth, TX 76131 
(817)352-2353 

Dated: Febniary 6,2012 

Anthony J. L.aRocca 
Kathiyn J. Gainey 
STEPTOE & JOHNSON LLP 
1330 Connecticut Avenue, N.W. 
Washington, DC 20036-1795 
(202) 429-3000 

Attorneys for BNSF Railway Company 
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CERTinCATE OF SERVICE 

I hereby certify that on February 6,2012,1 caused a copy of the foregoing to be served by 

e-mail or first-class mail, postage prepaid, upon all paities.of record in this case as follows: 

John H. LeSeur 
Slover & Loffos 
1224 Seventeentii Street, N.W. 
Wa^ington,DC 20036 
E-mail: jhl@sloveraiidlofhis.com 

Thomas W. Wilcox 
GKG Law„PC 
Canal Square 
1054 31 St St., NW. Suite 200 
Washington, D.C. 20007-4492 
E-mail: twilcox@gkglaw.com 

Counsel for Western Coal Traffic League, 
Counsel for The National Coal Transportation American Public Power Association. Edison 
Association Electric Institute, and. National Rural Electric 

Cooperative Association 

Christopher S. Perry 
U.S. Department of Transportation 
Office of the Goieral Counsel 
1200 New Jersey^AvCTue, S.E. 
ROomW94-316 
Washington, DC 20590 
E-mail: christopher.perry@dot.gov 

Michad L. Rosenthal 
Covington & Burling LLP 
1201 Peniisylvonia Avenue, NW 
Washington, DC 20004-2401 
E-mail: mrosenthal@cov.com 

Counsel forUnion Pacific Railroad Company 

Eric Von Salzen 
McLeod, Watkinson & Miller 
One Massachusetts Avenue, NW 
Suite 800 
Washington, DC 20001 
E-mail: evqnsalzen@mwmlaw.com 

Counsel for Arkansas Electric Cooperative 
Corporation 

Sandra L. Brown 
Thompson Hine LLP 
1920 N Staeet, NW, Suite 800 
Washington, DC 20036 
E-mail: Sandra.Brown@ThompsonHine.com 

A ttomeyfor Ameren Missouri 

iCathryn J. Gainey ^ 
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mailto:twilcox@gkglaw.com
mailto:christopher.perry@dot.gov
mailto:mrosenthal@cov.com
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LAW OFFICE 

MiCHAKL R. M C L E O D 
VTAYNE K. WATKINSON 
MARC E . MILLKB 
RICHARD T.-ROSSIISK 
DBVABIBSTR CURRV 
RICHARD PASCO 
Al.KX MBNENUEZ 
AAir B. JONES 
CHRISTOPHKR J . SALISBURY 
LIS KIODBR 
NATIIANIIiL GORDON-CLAHK 

MCLEOD, WATKINSON & MILLER 

O N E MASSACHUSETTS AVENUE, N.W. 

Surrs 800 
WASHINGTON, DC 20001-1401 

(202) 842-2345 
TBLECOPV (202) 468-77<!3 

Writer*)! e-mail'giddiest!: cvonsiabGn@mwnilaw.com 

ROBERT RANDALL C R E B N 
LAURA L. PHELPS 
DAVID R. GRAVES 

WILLIAM E. O ' C O N N E R , J R . 
COVBBNU8NT RELATIONS 

E R I C V O N SALZBN 
OF COVNSIU. 

February.?, 2012 

Via email 
Samuel M. Sipe> Jr., Esq. (ssipe@steptoe.com) 
Anthony J. LaRocca, Esq. (ALaRocca@steptoe.com) 
Kathryn J. Gainey, Esq. (l%ainey@steptoe.com} 
Steptoe Sk Johnson LLP 
1330 Connecticut Avenue, N.W. 
Washington, DC 20036-1795 

RE: Reasonableness Of BNSF Railway Company Coal Dust Mitigation 
Tariff Provisions. STB Finance Docket No. 35557 

Dear Counsel: 

In its responses to AECCs requests for production of documents, BNSF objected 
to 31 of the 51 requests ori the ground that the request "seeks information relating to issues 
that have already been decided by the Board" (see responses to RFP Nos. 2-4,6,14-17,21-25, 
30-42,44-47, and 51). None of these "issues" has been decided by the Board. Please idoitify, 
with respect to each request to which BNSF has made this objection, the ruling by the Board 
that BNSF contends "decided" that Issue. 

In response to 22 of AECCis requests, BNSF stated that "BNSF will conduct a 
search" for responsive documents (see responses to RFP Nos. 2,4-14,18-20,27-29,43,48-50). 
Notwithstanding the'representation that BNSF "will" conduct a search, I hope that the search 
for these documents was well underway at the time BNSF filed its responses. Please advise me 
of the date(s):when BNSF anticipates producing documents responsive to these requests. 

I look forward to hearing from you on the foregoing matters before the end of 
this week. 

In addressing these particular issues, AECC is not waiving its objections to any 
other aspects of BNSF's responses to discovery thatare inadequate. 
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MCLEOO, WATKINSON & MILLER 

February 7,2012 
Page 2 

If you would like to discuss these matters, please call me at my home/ofTice, 

(910) 235-5274. 

Very truly yours. 

Eric Von Salzen 

cc: Mr. Steve Sharp, AECC 
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S T E P T O E sJOHiNsoNti-p 
A T T O S V I Y -5 A T L A * 

Kathn'n J. Gainey 
202.429.625J 
kgaineyOstepcoexom 

1330 Connecticut Avenue. NW 

Washington. DC 20036-I79S 

Tel 20Z429.3000 
Fax 20Z429.3902 

step(oe.com 

February 10,2012 

VIA E-MAIL 

Eric Von Salzen 
McLeod, Watkinson & Miller 
One Mas.sachusetts Avenue, NW 
Suite 800 
Washington, DC 20001-1401. 

Re: Reasonableness of BNSF Railway Co. Coal Dust Mitigation Tariff Provisions, 
STB Finance Docket No. 35557 

Dear Eric: 

This lener responds to your February 7,2012 letter regarding BNSF's Responses and 
Objections to Arkansas Electric Cooperative Corporations' First Requests for Production of 
Documents (served February 6,2012). 

First, you note that BNSF has objected to providing discoveiy in response to several 
AECC discovery requests on grounds that the issues addressed in those requests are not the 
subject of the current proceeding. You asked us to identify the Board ruling that addressed the 
issues raised by the discovery requests to which BNSF has objected. As you know, the Board 
resolved several disputed issues relating to coal dust in its decision last year in Arkansas Electric 
Cooperative Corporation—Petitionfor Declaratory Order, STB Finance Docket No. 35305 
(STB served Mar. 3,2011) {"Coal Dust f'). A\'hen the Boanl initiated the present proceeding, 
the Board made it clear that issues that have "already been decided" in Coal Dust I are not within 
the scope of this proceeding. Reasonableness of BNSF Railway Company Coal Dust Mitigation 
Tariff Provisions^ STB Finance Docket No. 35557, at 3 (STB served Nov. 22,2011). The 
Boaixl's November 22,2011 decision also made it clear that this proceeding would be limited to 
the "reasonableness of the safe harbor provision in the new tariff." Id. at 4. 

The AECC discovery requests you list in the first paragraph of your February 7,2012 
leher go well beyond the ''reasonableness of the safe harbor provision in the new tariff." In one 
way or another, they address an issue that the Board already resolved in BNSF's favor, namely 
that BNSF is entitled to establish rules requiring shippers to take reasonable measures to keep 
coal in the rail cars. 
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Mr. Eric Von Salzen S T E P T O F . SjOHNSON^-
February 10, 2012 
Page 2 

In response to the question in the second paragraph of your letter, BNSF has produced 
documents to you with bales numbers BNSF^COAL DUST II_00000001 through 
BNSF_COAL DUST II_00142636. yVs indicated in my letter dated February 7,2012, there are a 
few materials, most notably video files and pictures, that will have to be produced on an extenud 
hard drive. To receive a copy of these video files and pictures, please send us a 2 TB external 
hard drive. Finally, BNSF will be producing some additional responsive, non-privileged 
docxunents. 

Please let us know if you have any questions. 

Regards, 

Kathryn J. Gainey (f 


